CITY OF

TUMWATER

October 28, 2024

Washington State Supreme Court
PO Box 40929
Olympia, WA 98504

Dear Honorable Justices:

The City of Tumwater respectfully requests the Washington State Supreme Court reject the
requested amendments to the Standards for Indigent Defense in CrR 3.1, CrRLJ 3.1, and JuCR 9.2.

Cities support a defendant’s constitutional right to effective assistance of counsel. In the face of
significant workforce challenges across the criminal justice system, cities are working to solve the
issues and ensure that every adult misdemeanor defendant has effective assistance of counsel as
contemplated in Strickland v. Washington’, that the attorney meets an “objective standard of
reasonableness” under “prevailing professional norms.”?

The proposed revisions to the state’s Standards for Indigent Defense will not solve current issues,
but rather, these standards will result in new and greater challenges than before.

The proposed changes are based on a national study that requires further local analysis
before adoption of statewide changes.

The proposed changes to the state’s Standards for Indigent Defense are predicated on a 2023
national study® completed by the RAND organization.

The RAND report was funded by Arnold Ventures, an organization that is not a neutral entity, but
rather is expressly focused on advocating for particular policy reforms and does their work by

1 Strickland v. Washington, 466 U.S. 668 (1984)
2 q,

3 RAND report: www.rand.org/pubs/research_reports/RRA2559-1.html
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providing funds for research studies then used to advocate change with policymakers. The report
notes that the views expressed in the report are solely the opinions of the authors, and have not
been approved by the American Bar Association.

Furthermore, the RAND report itself says that the results of the study are “primarily applicable to
locations or for purposes where jurisdictionally focused workload standards have not already been
produced.” Washington state currently has caseload standards in place. The report continues to
state that, “the most accurate weighted caseload model is developed specifically for an individual
state or jurisdiction.” In response to the study, other states (including Colorado and Maryland) are
calling for local, rigorous study and analysis. Washington can, and should, proceed along the same
route with a neutral researcher. These issues are too important to rush in haste to a solution.

The proposed recommendations will exacerbate current challenges with harmful
consequences

The criminal justice system requires coordination and functioning of all moving and interdependent
parts, including prosecutors, defense attorneys, judges, court administrators and staff, victims’
advocates, investigators, social workers and even external resources like substance use and
behavioral health treatment providers.

Without adequate funding and workforce available to meet the proposed standards, it is inevitable
that more criminal cases will be dismissed due to a lack of defense counsel, including
misdemeanor DUl and domestic violence cases. Crime victims will go without an opportunity for
judicial resolution, and will not have access to the victims’ advocate services that would otherwise
be available to them.

This is most likely to occur in geographical areas of our state that are rural, low-income, and/or
experiencing high crime rates. Justice must be equal to all, regardless of geography. But rural areas,
and areas with lower tax revenue and higher crime rates, struggle the most to recruit and retain
public defense attorneys. Modifying the caseload standards will not address this. Instead, the
solution lies in concerted workforce efforts to increase access to internships, student loan
forgiveness programs for contract attorneys, and other programs designed specifically to increase
the workforce in rural and underserved areas.

There is aninadequate workforce to meet the proposed standards

To implement the proposed caseload standards, jurisdictions will require at least three times the
number of public defense attorneys, in addition to more support staff, social workers, and
investigators. The workforce required is not, and will not, be available within the timeframe
envisioned by the proposed standards. '

As noted throughout the recommendations from the Council for Public Defense, nationally we are
experiencing a significant shortage of public defense attorneys. If the Court adopts the standards
as proposed, local jurisdictions will have approximately 30 months to triple the number of defense

2|Page :



City of Tumwater

attorneys. This functionally amounts to hiring roughly 100 attorneys statewide every month for 30
months, with no retirements or resignations. This is double the number of graduates from all three
Washington state law schools annually. Even if the legislature appropriated an unprecedented
amount of funds, the required workforce simply will not exist. As a result, cities statewide would be
hampered in their ability to address misdemeanor crimes consistently and effectively, including
crimes like domestic violence, drug possession, and DUI.

Cities support a concerted legislative effort to increase the workforce pipeline for public defenders,
prosecutors, court staff, social workers, investigators, and other key personnel. However, even if
the legislature takes significant steps in the 2025 legislative session towards these goals, the
recommended caseload standards as proposed are not feasible.

The proposed standards are financially infeasible for cities

Based on initial estimates, implementation of the recommended revisions to the Standards for
Indigent Defense could cost cities upwards of $400 million dollars annually. Cities cannot afford
this cost, and do not have the tools to raise the needed revenue. In June 2013, the City of Tumwater
began contracting for Indigent Legal Services with Thurston County due to Tumwater’s lack of
available personnel and inability to find reliable, qualified contract attorneys to provide such
services. The current agreement with the County covers the costs of one attorney, one support
staff, and conflict counsel not to exceed $484,700 over a two-year period (or $242,350 per year). If
the proposed revisions are fully implemented, we project that the City of Tumwater’s annual costs
of defense would increase by thirty to fifty percent. That would be an extraordinary burden on the
City’s limited financial resources.

Cities pay public defense costs out of their general fund budgets. Funding sources for a city’s
general fund are statutorily and constitutionally limited, in addition to being constrained by
residents’ ability and willingness to pay. The State currently funds only a small fraction of public
defense costs. Given the current state budgetary forecasts, this is unlikely to change in the near
future. The City of Tumwater suggests, at the very least, delaying implementation until stable state
funding is available to assist with the drastic cost increases that will result from the proposed
revisions.

If faced with these cost increases, cities will be forced to make budget cuts to therapeutic courts,
community courts, diversion programs, and other services designed to address the root causes of
criminal behavior and keep people out of the criminal justice system. Cities may also be forced to
look at budget cuts in other areas, such as parks and recreation programs, that have been shown to
decrease juvenile crime rates.

Lastly, the budget impacts will exacerbate justice-by-geography issues. Revenue, crime rates, and
availability of attorneys all vary substantially from one city to another. Those cities that will be
impacted the most will be those that are rural, lower income, with higher crime areas, and often
have the largest population of BIPOC communities, refugee and asylum seekers, and other
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vulnerable populations. In other words, the communities that will be hit the hardest are those that
already are facing the most significant challenges. Historically, the City of Tumwater has had
difficulty hiring in-house attorneys and contracting with outside firms due to several factors,
including geography, a limited number of available attorneys, costs and/or salary expectations, and
little to no availability of Rules 9 interns because no law schools are located in our area.

Better alternatives exist to address the challenges
A Washington-state specific study:

The RAND report highlighted national issues and has prompted other states and local governments
to call for a location-specific study to determine the appropriate weighted caseload standard for
their jurisdiction.* Rather than making a decision on the WSBA recommendations in haste, cities
support careful consideration of a state-specific standard by a neutral researcher, as
recommended by the RAND report itself.

Approve only the portions of the proposed recommendations that are feasible and achievable
within current revenue and workforce limits, and which will improve public defense:

The proposed caseload limits have been the focus of much of the attention related to the WSBA’s
recommendations, however, some components of the proposed revisions are feasible and would
strengthen Washington’s public defense services. For example, cities support the training and
qualification requirements for misdemeanor public defenders. While the staff ratios envisioned in
the proposed standards may not be workable e\)erywhere, we support the idea of providing
adequate social workers, investigators, and support staff for attorneys. Cities have had
conversations with OPD about possibly having a statewide network of social workers, for example,
to provide support in rural and underserved areas. These types of reforms are positive steps
forward but may not happen if the rigid requirements of the proposed revisions are adopted.

Exempt misdemeanors

If the Courtis inclined to adopt the proposed revisions to the Standards for Indigent Defense in their
entirety, we ask the Court to exempt adult misdemeanors from the revisions, or at a minimum,
delay implementation as to misdemeanors for several years to allow time to build the necessary
workforce and time for the legislature to appropriate the needed funding increases.

Conclusion

Cities appreciate the work done by our public defenders, particularly in the face of resource
constraints across the criminal justice system. Cities are engaged in this issue and are an active
part of the solution. We also know that the current recommendations will not solve the issues. At
best, the recommendations are financially and logistically infeasible, and at worst, they will create
harmful consequences. We ask that you do not adopt the proposed changes.
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We appreciate the opportunity to comment on the proposed revisions to the Standards for Indigent
Defense, and we welcome any questions you may have.

Warm regards,

gioa Qou\&b

Lisa Parks

City Administrator

4 Colorado, Maryland, and Los Angeles County have called for a jurisdiction-based study

5|Page



From: OFFICE RECEPTIONIST, CLERK

To: Martinez, Jacquelynn

Subject: FW: City of Tumwater Comments Re Standards for Indigent Defense

Date: Tuesday, October 29, 2024 8:56:35 AM

Attachments: Indigent Defense Standards Comment Ltr to Supreme Court - 10.28.24.pdf
image002.png

From: Sharleen Johansen <SJohansen@ci.tumwater.wa.us>

Sent: Tuesday, October 29, 2024 8:54 AM

To: OFFICE RECEPTIONIST, CLERK <SUPREME@COURTS.WA.GOV>
Subject: City of Tumwater Comments Re Standards for Indigent Defense

You don't often get email from sjohansen@ci.tumwater.wa.us. Learn why this is important

External Email Warning! This email has originated from outside of the Washington State Courts
Network. Do not click links or open attachments unless you recognize the sender, are expecting the
email, and know the content is safe. If a link sends you to a website where you are asked to validate
using your Account and Password, DO NOT DO SO! Instead, report the incident.

Good Morning,

Please see the attached comments from the City of Tumwater regarding the requested
amendments to the Standards for Indigent Defense in CrR3.1, CrRLJ 3.1, and JuCR9.2.

If you have trouble opening the attachment, please let me know.

Thank you!

Sharleen Johansen
Legal Assistant

City of Tumwater
555 Israel Road SW | Tumwater, WA 98501
0 360-754-4121 | M 360-701-3748

sjohansen@ci.tumwater.wa.us | www.ci.tumwater.wa.us

CITY OF

TUMWATER

IMPORTANT/CONFIDENTIAL: This e-mail message (and any attachments accompanying it) may contain
confidential information, including information protected by attorney-client privilege. The information is intended
only for the use of the intended recipient(s). Delivery of this message to anyone other than the intended recipient(s) is
not intended to waive any privilege or otherwise detract from the confidentiality of the message. If you are not the
intended recipient, or if this message has been addressed to you in error, do not read, disclose, reproduce, distribute,
disseminate or otherwise use this transmission, rather, please promptly notify the sender by reply e-mail, and then
destroy all copies of the message and its attachments, if any.


mailto:sjohansen@ci.tumwater.wa.us
https://aka.ms/LearnAboutSenderIdentification
mailto:SUPREME@COURTS.WA.GOV
mailto:Jacquelynn.Martinez@courts.wa.gov
mailto:sjohansen@ci.tumwater.wa.us
http://www.ci.tumwater.wa.us/

CITY OF

TUMWATER

October 28, 2024

Washington State Supreme Court
PO Box 40929
Olympia, WA 98504

Dear Honorable Justices:

The City of Tumwater respectfully requests the Washington State Supreme Court reject the
requested amendments to the Standards for Indigent Defense in CrR 3.1, CrRLJ 3.1, and JuCR 9.2.

Cities support a defendant’s constitutional right to effective assistance of counsel. In the face of
significant workforce challenges across the criminal justice system, cities are working to solve the
issues and ensure that every adult misdemeanor defendant has effective assistance of counsel as
contemplated in Strickland v. Washington’, that the attorney meets an “objective standard of
reasonableness” under “prevailing professional norms.”?

The proposed revisions to the state’s Standards for Indigent Defense will not solve current issues,
but rather, these standards will result in new and greater challenges than before.

The proposed changes are based on a national study that requires further local analysis
before adoption of statewide changes.

The proposed changes to the state’s Standards for Indigent Defense are predicated on a 2023
national study® completed by the RAND organization.

The RAND report was funded by Arnold Ventures, an organization that is not a neutral entity, but
rather is expressly focused on advocating for particular policy reforms and does their work by
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providing funds for research studies then used to advocate change with policymakers. The report
notes that the views expressed in the report are solely the opinions of the authors, and have not
been approved by the American Bar Association.

Furthermore, the RAND report itself says that the results of the study are “primarily applicable to
locations or for purposes where jurisdictionally focused workload standards have not already been
produced.” Washington state currently has caseload standards in place. The report continues to
state that, “the most accurate weighted caseload model is developed specifically for an individual
state or jurisdiction.” In response to the study, other states (including Colorado and Maryland) are
calling for local, rigorous study and analysis. Washington can, and should, proceed along the same
route with a neutral researcher. These issues are too important to rush in haste to a solution.

The proposed recommendations will exacerbate current challenges with harmful
consequences

The criminal justice system requires coordination and functioning of all moving and interdependent
parts, including prosecutors, defense attorneys, judges, court administrators and staff, victims’
advocates, investigators, social workers and even external resources like substance use and
behavioral health treatment providers.

Without adequate funding and workforce available to meet the proposed standards, it is inevitable
that more criminal cases will be dismissed due to a lack of defense counsel, including
misdemeanor DUl and domestic violence cases. Crime victims will go without an opportunity for
judicial resolution, and will not have access to the victims’ advocate services that would otherwise
be available to them.

This is most likely to occur in geographical areas of our state that are rural, low-income, and/or
experiencing high crime rates. Justice must be equal to all, regardless of geography. But rural areas,
and areas with lower tax revenue and higher crime rates, struggle the most to recruit and retain
public defense attorneys. Modifying the caseload standards will not address this. Instead, the
solution lies in concerted workforce efforts to increase access to internships, student loan
forgiveness programs for contract attorneys, and other programs designed specifically to increase
the workforce in rural and underserved areas.

There is aninadequate workforce to meet the proposed standards

To implement the proposed caseload standards, jurisdictions will require at least three times the
number of public defense attorneys, in addition to more support staff, social workers, and
investigators. The workforce required is not, and will not, be available within the timeframe
envisioned by the proposed standards. '

As noted throughout the recommendations from the Council for Public Defense, nationally we are
experiencing a significant shortage of public defense attorneys. If the Court adopts the standards
as proposed, local jurisdictions will have approximately 30 months to triple the number of defense
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attorneys. This functionally amounts to hiring roughly 100 attorneys statewide every month for 30
months, with no retirements or resignations. This is double the number of graduates from all three
Washington state law schools annually. Even if the legislature appropriated an unprecedented
amount of funds, the required workforce simply will not exist. As a result, cities statewide would be
hampered in their ability to address misdemeanor crimes consistently and effectively, including
crimes like domestic violence, drug possession, and DUI.

Cities support a concerted legislative effort to increase the workforce pipeline for public defenders,
prosecutors, court staff, social workers, investigators, and other key personnel. However, even if
the legislature takes significant steps in the 2025 legislative session towards these goals, the
recommended caseload standards as proposed are not feasible.

The proposed standards are financially infeasible for cities

Based on initial estimates, implementation of the recommended revisions to the Standards for
Indigent Defense could cost cities upwards of $400 million dollars annually. Cities cannot afford
this cost, and do not have the tools to raise the needed revenue. In June 2013, the City of Tumwater
began contracting for Indigent Legal Services with Thurston County due to Tumwater’s lack of
available personnel and inability to find reliable, qualified contract attorneys to provide such
services. The current agreement with the County covers the costs of one attorney, one support
staff, and conflict counsel not to exceed $484,700 over a two-year period (or $242,350 per year). If
the proposed revisions are fully implemented, we project that the City of Tumwater’s annual costs
of defense would increase by thirty to fifty percent. That would be an extraordinary burden on the
City’s limited financial resources.

Cities pay public defense costs out of their general fund budgets. Funding sources for a city’s
general fund are statutorily and constitutionally limited, in addition to being constrained by
residents’ ability and willingness to pay. The State currently funds only a small fraction of public
defense costs. Given the current state budgetary forecasts, this is unlikely to change in the near
future. The City of Tumwater suggests, at the very least, delaying implementation until stable state
funding is available to assist with the drastic cost increases that will result from the proposed
revisions.

If faced with these cost increases, cities will be forced to make budget cuts to therapeutic courts,
community courts, diversion programs, and other services designed to address the root causes of
criminal behavior and keep people out of the criminal justice system. Cities may also be forced to
look at budget cuts in other areas, such as parks and recreation programs, that have been shown to
decrease juvenile crime rates.

Lastly, the budget impacts will exacerbate justice-by-geography issues. Revenue, crime rates, and
availability of attorneys all vary substantially from one city to another. Those cities that will be
impacted the most will be those that are rural, lower income, with higher crime areas, and often
have the largest population of BIPOC communities, refugee and asylum seekers, and other
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vulnerable populations. In other words, the communities that will be hit the hardest are those that
already are facing the most significant challenges. Historically, the City of Tumwater has had
difficulty hiring in-house attorneys and contracting with outside firms due to several factors,
including geography, a limited number of available attorneys, costs and/or salary expectations, and
little to no availability of Rules 9 interns because no law schools are located in our area.

Better alternatives exist to address the challenges
A Washington-state specific study:

The RAND report highlighted national issues and has prompted other states and local governments
to call for a location-specific study to determine the appropriate weighted caseload standard for
their jurisdiction.* Rather than making a decision on the WSBA recommendations in haste, cities
support careful consideration of a state-specific standard by a neutral researcher, as
recommended by the RAND report itself.

Approve only the portions of the proposed recommendations that are feasible and achievable
within current revenue and workforce limits, and which will improve public defense:

The proposed caseload limits have been the focus of much of the attention related to the WSBA’s
recommendations, however, some components of the proposed revisions are feasible and would
strengthen Washington’s public defense services. For example, cities support the training and
qualification requirements for misdemeanor public defenders. While the staff ratios envisioned in
the proposed standards may not be workable e\)erywhere, we support the idea of providing
adequate social workers, investigators, and support staff for attorneys. Cities have had
conversations with OPD about possibly having a statewide network of social workers, for example,
to provide support in rural and underserved areas. These types of reforms are positive steps
forward but may not happen if the rigid requirements of the proposed revisions are adopted.

Exempt misdemeanors

If the Courtis inclined to adopt the proposed revisions to the Standards for Indigent Defense in their
entirety, we ask the Court to exempt adult misdemeanors from the revisions, or at a minimum,
delay implementation as to misdemeanors for several years to allow time to build the necessary
workforce and time for the legislature to appropriate the needed funding increases.

Conclusion

Cities appreciate the work done by our public defenders, particularly in the face of resource
constraints across the criminal justice system. Cities are engaged in this issue and are an active
part of the solution. We also know that the current recommendations will not solve the issues. At
best, the recommendations are financially and logistically infeasible, and at worst, they will create
harmful consequences. We ask that you do not adopt the proposed changes.
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We appreciate the opportunity to comment on the proposed revisions to the Standards for Indigent
Defense, and we welcome any questions you may have.

Warm regards,

gioa Qou\&b

Lisa Parks

City Administrator

4 Colorado, Maryland, and Los Angeles County have called for a jurisdiction-based study
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